TRUST A N D ESTATE SERVI CES

The Spousal Lifetime Access Trust
Why do I need a spousal lifetime access trust?
There are many types of trusts that can be used for estate planning and gifting
purposes depending on your family’s unique situation. One solution that can be
effective for many families is a spousal lifetime access trust (SLAT), which is an
irrevocable trust created by one spouse (the grantor) that names the other spouse
as a permitted beneficiary, along with other family members, usually children and/or
grandchildren. A SLAT permits a grantor to take advantage of some or all of the lifetime
gift exemption from the federal estate tax while still making provisions for a spouse.
Trusts can be extremely effective
estate planning tools as part of your
overall plan. We’ve managed trusts for
families that span multiple generations,
providing trusted fiduciary oversight
and skilled administration.

How does the SLAT work?
The grantor spouse uses a portion of his or her lifetime gift tax exemption to make
an irrevocable gift to the SLAT. The grantor’s spouse is named as a current beneficiary.
Children and grandchildren may also be named as current beneficiaries, or they may
only benefit after the beneficiary spouse passes away. The beneficiary spouse may
receive income and principal without causing the trust to be included in either the
grantor’s or spouse’s estates. If the grantor spouse allocated his or her generationskipping transfer (GST) tax exemption to the trust, a SLAT can last for as long as makes
sense for a family—even continue on for multiple generations—free not only from the
estate tax, but from the GST tax as well.
In planning a SLAT, spouses need to be aware that when the beneficiary spouse dies,
the grantor spouse will no longer have any access to indirect distributions from the
trust. But unlike a marital trust for the benefit of a spouse, the SLAT will not be treated
as part of the beneficiary spouse’s estate on his or her death. Keep in mind that in the
event of divorce, the grantor spouse would be cut off from indirect distributions, and
potentially continue to support the estranged beneficiary spouse if not drafted correctly.
A SLAT can be funded with investment assets, business assets, life insurance, or even
real estate, such as rental property or a vacation home. Typically real estate is held in a
Limited Liability Company (LLC), with the trust holding some or all of the LLC shares.
If closely held business assets will be gifted to a trust, it can often make sense to
restructure the business prior to making the gift, so that voting control can remain
with the grantor and nonvoting stock can be used to fund the trust.
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Structuring a SLAT
A SLAT may be structured as either a grantor or non-grantor trust for federal income
tax purposes. The benefit of structuring it as a grantor trust is that the income and
gains generated by the trust will be reported on the grantor spouse’s federal income
tax return, allowing the trust to grow without being reduced by federal income taxes.
The payment of taxes is not considered a gift for gift tax purposes. An added value
of making the SLAT a grantor trust is that it will allow the grantor to substitute assets
inside the trust, as a way to add in flexibility to manage income tax basis.
The grantor spouse may want to provide the beneficiary spouse with a testamentary
limited power of appointment. This power would give the beneficiary spouse the option
to allocate remaining trust assets to a limited class of recipients, usually children and
grandchildren. This provides additional flexibility to adjust the trust once the needs of
future generations are better understood.

The trust income is included on grantor
spouse’s federal income tax return.

Grantor
spouse

Grantor spouse has indirect
access to funds through
his/her spouse.

Beneficiary
spouse and
other family
members
For beneficiary spouse’s lifetime, he or she may receive
trust income and principal restricted to ascertainable
standard of health, education, maintenance, and support.
Other family members may also receive trust income and
principal limited by the same ascertainable standard.

Irrevocable Credit
Shelter Trust
created by
grantor spouse
At beneficiary spouse’s death, future
generations will have access to the trust
income and principal limited by the
ascertainable standard. Trust can
continue for a perpetual term.

Future
generations

The trust assets will not be included in beneficiary
spouse’s estate at his or her death and no further GST
exemption will have to be allocated.
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Key terms
Grantor: The person who creates a trust
and who determines what property to
include and who the beneficiaries will be.
Spousal lifetime access trust: An
irrevocable trust created by one spouse
(the grantor) that names the other spouse
as a permitted beneficiary, along with
children and/or grandchildren.

In deciding what to give to a trust, families need to consider:

•
•

How much income is currently derived from the assets?
Which assets are likely to appreciate most in value for the long-term benefit of
the family?

•

Which assets would be preferable to keep in the grantor’s estate so that his or her
heirs will inherit a full fair market value basis at death (by contrast, assets given
during life keep the grantor’s basis so that the recipient may have income tax from
a future sale of the gifted asset)?

•

How much income and assets need to be retained to continue the current lifestyle?

Important information to know: Beware reciprocal trusts
In some circumstances, each spouse may wish to create a SLAT benefiting the other
spouse. Such trusts need very careful drafting, and must be sufficiently different from
each other to avoid treatment as “reciprocal trusts,” which result in the assets being
taxed to the grantor’s estate after all.
The Wilmington Trust difference
As skilled fiduciaries, we have considerable experience administering many types
of trusts. We work closely with you, as the grantor of the trust, as well as with your
beneficiaries to provide personal and attentive service.
Please contact us if you would like to learn more about the features and benefits
of a spousal lifetime access trust.

This publication is for informational purposes only and is not intended as an offer or solicitation for the sale of any
financial product or service. It is not designed or intended to provide financial, tax, legal, investment, accounting, or
other professional advice since such advice always requires consideration of individual circumstances. If professional
advice is needed, the services of a professional advisor should be sought.
There is no assurance that any investment, financial or estate planning strategy will be successful. These strategies
require consideration for suitability of the individual, business or investor.
IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that, while
this publication is not intended to provide tax advice, in the event that any information contained in this publication
is construed to be tax advice, the information was not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (ii) promoting, marketing,
or recommending to another party any matters addressed herein.
Wilmington Trust is a registered service mark used in connection with various fiduciary and non-fiduciary services
offered by certain subsidiaries of M&T Bank Corporation including, but not limited to, Manufacturers & Traders
Trust Company (M&T Bank), Wilmington Trust Company (WTC) operating in Delaware only, Wilmington Trust, N.A.
(WTNA), Wilmington Trust Investment Advisors, Inc. (WTIA), Wilmington Funds Management Corporation (WFMC),
and Wilmington Trust Investment Management, LLC (WTIM). Such services include trustee, custodial, agency,
investment management, and other services. International corporate and institutional services are offered through
M&T Bank Corporation’s international subsidiaries. Loans, credit cards, retail and business deposits, and other
business and personal banking services and products are offered by M&T Bank, member FDIC.
Investments:
Are NOT FDIC Insured | Have NO Bank Guarantee | May Lose Value
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