TRUST A N D ESTATE SERVI CES

Top 10 Reasons to Have Your Trust
Administered in Delaware
The Delaware advantage
Delaware is generally renowned for its trust and tax law advantages and its innovative
estate planning vehicles. Even if you don’t live in Delaware, there are numerous reasons
why you should consider establishing a new trust in Delaware and why you should
explore moving an existing trust to the First State.

1
Your trust can have a trust-friendly home
Trusts can be effective estate planning
tools as part of your overall plan.
Wilmington Trust has managed trusts for
families that span multiple generations,
providing trusted fiduciary oversight and
skilled administration.

Few other states can match Delaware’s trust history. Starting early in the 20th century,
Delaware began to establish a trust infrastructure. Thus, it has a developed body of trust
laws (which it updates on an ongoing basis); a largely supportive legislature, executive
branch, and legal and banking community; and many institutions that compete for trust
business within the state.
Delaware’s innovative approach to trusts helps Delaware maintain its position as one
of the premier homes for new or existing trusts.

2
Directed trusts: You may continue to control your trust’s investments
or involve trusted advisors with distribution decisions
For over a century, Delaware has recognized the directed trust, in which the trustee
makes investment decisions as directed by an advisor named in the trust. Under the
law, a trustee will be liable for following the instructions of an advisor named in the
governing instrument only if it engages in willful misconduct. Fees charged for
directed trusts are typically lower than those charged for trusts where the trustee
has investment duties.
In addition to investment matters, Delaware’s directed trust law also covers distribution
and other decisions, relieves a directed trustee from the duty to monitor the advisor’s
conduct, and recognizes that a protector may be an advisor. A 2004 Delaware court
case sustained the law.*
* Duemler v. Wilmington Tr. Co., 2004 WL 5383927 (Del. Ch. Nov. 24, 2004).
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Consequently, a Delaware directed trust might be right
for you if you want to fund your trust with stock in a family
company, maintain a relationship with a money manager, or
involve family members in deciding how much is distributed

5
Your trust can protect assets from your
beneficiaries’ creditors
A Delaware spendthrift trust can provide your beneficiaries

to your beneficiaries.

substantial protection from creditor claims. So, if your Delaware

3

trust contains a spendthrift clause, a beneficiary’s interest will
generally be shielded in an unlimited amount. A creditor cannot

Your trust can be perpetual

force you, your trustee, or your beneficiaries to act in a way that

Historical trust law in every state imposed a “rule against

will defeat the law’s protections. Plus, your trustee may pay your

perpetuities” that limited the duration of a trust. In 1986,

beneficiaries’ ongoing personal expenses, even if it knows that

Delaware abolished the common-law rule against perpetuities.

there is an existing creditor.

Currently, personal property, including stocks, bonds, other
intangible personal property, and tangible assets other than
real property, may remain in trust forever. Real property held
in trust continues to be governed by a 110-year limitation, but

6
Your trust can protect assets from your creditors

you may avoid this limitation by placing real property in a

Delaware is one of a growing number of states where you

limited liability company or family limited partnership because

may create a self-settled or asset protection trust, in which

an interest in one of these entities is personal property under

trust assets are safe even if you get money back from the trust

Delaware law.

that you created. If you want to guard your assets from future
creditors and if you either own substantial assets outright or

4

are engaged in a high-risk profession or activity, you should
consider a Delaware asset protection trust. In addition, an

Your trust might avoid state income taxes

asset protection trust may be a good vehicle to provide

on accumulated income and capital gains

flexibility for estate-planning purposes. It is possible that your

Because Delaware allows perpetual trusts of personal property

trust may be structured to be a completed gift for federal

and doesn’t tax trust income in most cases, it can be an

gift tax purposes and to be excludable from your gross

attractive place for you to create a long-term or dynasty trust.

estate for federal estate tax purposes.

Delaware does impose an income tax, but the trustee of a
Delaware trust may deduct income (including capital gains)

7

accumulated for future distribution to nonresident beneficiaries.

Your trust can benefit from flexible distribution rules

Given that Delaware has a small population and that it

Income beneficiaries of irrevocable trusts sometimes see their

determines the residences of future beneficiaries in a favorable

distributions decrease for two main reasons. First, consistent

way, few Delaware trusts created by nonresidents pay Delaware

with their fiduciary duties, trustees generally invest more heavily

income tax. If your trust has no Delaware beneficiaries, the

in equities, and equities normally provide less current income

trustee is not required to file a Delaware return. In addition,

than fixed income investments. Second, the interest earned by

if you live in California, Massachusetts, New Jersey, New York,

fixed income investments and the dividends earned by stocks

or one of a number of other states, your Delaware trust might

may fall in a declining interest rate environment.

be exempt from your home state’s income tax, so the income
Delaware has adopted two laws to address the problems

may escape state tax entirely.

caused by declining income yields, the obligation of trustees
to invest for total return, and the need to balance the interests
of current and future beneficiaries. First, Delaware law allows a
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trustee to pay a percentage of the value of the trust between
3% and 5% as a unitrust amount, rather than distributing trust
income to the current beneficiary. Second, Delaware enacted

9
Your trust can carry out your objectives

the power to adjust law that permits a trustee to allocate income

Delaware law has traditionally stressed the importance

to principal, or principal to income, if the trustee otherwise is

of carrying out the intent of the person who created

unable to administer a trust impartially between the current

the trust. Hence, in Delaware, the terms of your trust will

and remainder beneficiaries.

typically be carried out regardless of other statutes or laws.
Trust terms that have been respected include, but are not

Delaware’s unitrust and power to adjust laws seek to take full

limited to:

advantage of safe harbors provided by Internal Revenue

•

Service regulations.

The deferral of when your trust beneficiaries learn of their
interests until a time that you determine, such as when
they reach a responsible age

8
Your trust can benefit from Delaware’s notable

•
•

The grounds for removal of your trustee
The circumstances, if any, under which your trustee
must diversify investments

judicial system
If it becomes necessary for a trust matter to be addressed

Delaware also has pre- and post-death mechanisms that

by a court (e.g., when the meaning of the trust instrument is

may help ensure your wishes cannot be undone once you are

unclear, the modification of a trust is desirable for efficient

gone. The statute providing for the lifetime validation of trusts

administration, or it is believed that a trustee has acted

has been upheld by the Delaware courts.*

improperly), prompt and efficient relief can be sought in the
Delaware Court of Chancery and, if necessary, the Delaware
Supreme Court. The chancellor and the vice-chancellors of the

* Ravet v. N. Tr. Co. of Del., 2015 WL 631588 (Del. Feb. 12, 2015).

Delaware Court of Chancery and the justices of the Delaware

10

Supreme Court (the courts that handle corporate as well as

Your estate plan may benefit from limited

trust matters in Delaware) are not elected. Instead, the Delaware

partnership/limited liability company laws

Constitution requires that they be appointed by the governor

Many practitioners agree that a leading trust jurisdiction

with the consent of a majority of the members of the Delaware

should have favorable limited partnership/limited liability

Senate and that all Delaware judges come as equally as possible

company statutes because these entities are often held in

from the two major political parties. For this and other reasons,

a trust as part of an overall estate or asset protection plan.

Delaware’s courts are consistently ranked as the best in the

Specifically, those statutes should provide that a charging

country in a survey of state court liability systems conducted

order is a creditor’s sole remedy and that other remedies,

regularly by the U.S. Chamber of Commerce.*

particularly foreclosure, are not available. Delaware’s laws

*S
 ource: https://instituteforlegalreform.com/research/2019-lawsuit-climate-

satisfy these requirements.

survey-ranking-the-states/.
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A tradition of personalized service
Many successful individuals and families have chosen to establish relationships with
Wilmington Trust that have spanned multiple generations. Why? Because of the level
of personalized service and attention we devote to helping them work toward achieving
their financial goals.
Even before a trust is established, we typically work with each individual or family, and
its advisors, to analyze and assess specific situations and needs. A personalized plan
is then developed, and complemented by our broad array of trust, estate planning,
and investment management alternatives. Perhaps most important, clients and their
advisors can receive the personal dedication of a team of responsive and trained
professionals who offer intelligent financial solutions for even the most unusual
situations. Our strong heritage of wealth management expertise is reflected not only
in the quality of our services, but in the skills of our trust, planning, and investment
professionals.
Wilmington Trust’s professionals have been closely involved in the development of
several of the benefits summarized above. Our current generation of experts stands
ready to discuss how Delaware trusts can benefit you and your family.

This material is for informational purposes only and is not intended as an offer or solicitation for the sale of any
financial product or service. This material is not designed or intended to provide financial, tax, legal, accounting, or
other professional advice since such advice always requires consideration of individual circumstances. If professional
advice is needed, the services of a professional advisor should be sought. There is no assurance that any investment,
financial or estate planning strategy will be successful. These strategies require consideration for suitability of the
individual, business or investor.
This information has been obtained from sources believed to be reliable, but its accuracy and completeness are not
guaranteed. Opinions, estimates and projections constitute the judgment of Wilmington Trust and are subject to
change without notice.
Note that a few states, including Delaware, have special trust advantages that may not be available under the
laws of your state of residence, including asset protection trusts and directed trusts.
Wilmington Trust is a registered service mark used in connection with various fiduciary and non-fiduciary services
offered by certain subsidiaries of M&T Bank Corporation including, but not limited to, Manufacturers & Traders
Trust Company (M&T Bank), Wilmington Trust Company (WTC) operating in Delaware only, Wilmington Trust, N.A.
(WTNA), Wilmington Trust Investment Advisors, Inc. (WTIA), Wilmington Funds Management Corporation (WFMC),
and Wilmington Trust Investment Management, LLC (WTIM). Such services include trustee, custodial, agency,
investment management, and other services. International corporate and institutional services are offered through
M&T Bank Corporation’s international subsidiaries. Loans, credit cards, retail and business deposits, and other
business and personal banking services and products are offered by M&T Bank, member FDIC.
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